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The most comprehensive recent study documents that
as patent protections and the number of patents have
increased, competitors have increasingly obtained “defensive’
patents to protect their research investments against potential
infringement challenges and to assure their ability to obtain
reasonable licenses from earlier patentees.®> The potential to
prevent copying remains the principle motivation for
patenting, but patent protection nevertheless provides only a
weak incentive for investment in innovation (with
pharmaceuticals, medical equipment, special purpose
machines, and computers as the only exceptions).** For most
industries, patents now rank far below secrecy, lead time
advantage, and other measures in regard to inducing research
and development investments, and for all industries patents
rank below at least one other measure. These concerns are
even more salient for small firms and individual inventors,

13 See Wesley M. Cohen et al., Protecting Their Intellectual Assets:

Appropriability Conditions and Why U.S. Manufacturing Firms Patent (Or
Not), Nat'l. Bur. of Econ. Res. Working Paper 7552, 16-24 (Feb. 2000), at
www.nber.org/papers/w7552 (hereinafter “ Protecting Assets”); cf. id. at 18
(firms that patent the most “are disproportionately concerned about
prevention of suits and the use of patents in negotiations’); id. at 26-27 (“it
isnot surprising ... that we observe the prevention of suits to be one of the
most important uses of patents across al industries, notwithstanding the
... technology.”).

14 See id. a 9 & Table 1; F.M. Scherer, Industry Structure, Strategy, and
Public Policy 361-62 (Harper Collins 1996) (citing Richard Levin et d.,
Appropriating the Returns from Industrial Research and Development,
Brookings Papers on Economic Activity 783-820 (Brookings 1987))
(hereinafter “Industry Structure”); cf. Bronwyn H. Hall & Rosemarie H.
Ziedonis, The patent paradox revisited: an empirical study of patenting in
the U.S. semiconductor industry, 1979-1995, 32 RAND J. Econ. 101, 106
(2001) (with greater protection, “there is no a priori reason to expect that
these increased R& D dollars should yield proportionately more patents.”).
5 See Protecting Assets a 9 & Table 1; ¢f Industry Structure, supra a
370-72 (first mover advantages have limited generic pharmaceutical
competition even after patents have expired).
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which are more sensitive to the costs of infringement litigation
and patenting than are large firms.*

Existing patent law may aready discourage investment
and invention -- through the fear and expense of infringement
litigation incurred by competitors -- more than patent law
promotes investment and invention -- through the protection
provided to patentees.’” Put in economic terms, “[t]he broad
issue posed, ... by the pervasive defensive use of patents is
whether the socia value of patenting is substantially reduced
‘because it requires all to assume the overhead of defensive
patenting.’”*®  Given this status, the Court should be
particularly reluctant to provide additional expansions of
patent scope through generaly applicable legal doctrines to
benefit particular industries. To do so would increase already-
high levels of defensive patenting and litigation costs for all
industries, and could be redundant for some industries.*®

8 See Protecting Assets a 27; Charles R. Macedo, First-To-File: Is
American Adoption of the International Standard In Patent Law Worth The
Price, 18 AIPLA Q.J. 193, 227-29 (1990).

Y7 See generally John Barton, Patents and Antitrust: A Rethinking In Light
of Patent Breadth And Sequential Innovation, 65 Antitrust L.J. 449 (1997).

B8 See Protecting Assets a 27 (quoting Eric von Hippel, The Sources of
Innovation 53 (Oxford U. Press 1988). See generally John Barton,
Reforming the Patent System, 287 Science 1933 (2000).

¥ In particular, the pharmaceutical industry already receives numerous
protections against competition and supports for innovation besides the
general patent law. For example, Congress: (1) extends drug patent terms
to compensate for delays in the regulatory approva of products, and
further extends market exclusivity for six months as a reward for
conducting pediatric studies, 21 U.S.C. §8505A; (2) provides seven years of
market exclusivity for “orphan” drugs for patient populations of less than
200,000 persons, 21 U.S.C. §360cc(b); (3) offers tax credits that pay half
the cost of clinical trials on orphan drugs, 26 U.S.C. 845C; (4) authorizes
special five-year exclusive rights in data used to support FDA regulatory
requirements to establish the safety and efficacy of pharmaceutical
products, 21 U.S.C. 8355(c)(3)(D) (ii); and (5) directly subsidizes and
offers grants to commercialize drugs, including the massive investments in
research provided by the National Institutes of Health. See generally
Rebecca S. Eisenberg, The Shifting Functional Balance of Patents and
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The economic literature, however, evaluates the
incentive effects of patent scope generally and does not
specifically address the incentive effects that would arise from
the additional subject matter to be reclaimed by a flexible bar.
Existing studies nevertheless provide a persuasive analogy
from which to judge the effects of increasing patent monopoly
scope through the flexible bar. That analogy suggests that
increasing patent scope beyond existing levels through a
flexible bar is not likely to increase investment or invention.?

As close analysis of incentives regarding amended
patent claims demonstrates, moreover, it is unlikely that the
flexible bar would promote investment and invention in any
industry from the levels that currently exist under the complete
bar. This is true whether one looks at the actual patent that
would be before a court when applying the flexible bar or at
the dynamic incentives that would be produced if this Court
were to adopt the flexible bar. In contrast, patentees under the
complete bar since 1870 have retained substantial value in
amended claims. If the Court retains the complete bar, that
value will remain and cannot decrease.

The application of aflexible bar can have no incentive
effects for patentees on invention for patents already awarded.
A flexible bar cannot retrospectively alter the incentives that

Drug Regulation, Hedlth Affairs, Sept. 1, 2001 at 20. If any additional
protection and support were demonstrated to be necessary, which is not
evident, it is evident that Congress could and would provide it.

2 See Mariko Sakakibara & Lee Branstetter, Do stronger patents induce
more innovation? Evidence from the 1988 Japanese patent law reforms, 32
RAND J. on Econ. 77, 78 (2001) (“We find no evidence of a.... significant
increase in either R&D spending or innovative output that could plausibly
be attributed to these reforms,” including authorizing multiple independent
claims and providing patent term restoration for pharmaceuticals).

2 The flexible bar will reclaim only patentable scope in excess of the
literal meaning of the narrowed (amended) element. Absent further
narrowing statements in the prosecution history, that narrowed element
may continue to claim and thus to require licenses for undisclosed, enabled
-- e foreseeable -- embodiments and uses of combinations and of
compositions (such as pharmaceuticals). See supra note 4.
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led patentees to invent, to disclose their inventions, and to
claim less than the full scope to which they were statutorily
entitled. Similarly, the flexible bar cannot increase patentees
investments in research and development that led to the
particular inventions patented or to the scope of subject matter
claimed. In contrast, as discussed in Part 11 infra, the flexible
bar would raise prices for goods and services and would
discourage competitors from inventing for public benefit.

The flexible bar also should not significantly affect
dynamic incentives of patentees to invest and invent, and thus
to disclose additional innovations for public benefit. Patentees
have proved willing under the complete bar to invest and
invent, to disclose and disclaim patentable subject matter.
Rather than increasing the degree of investment, invention,
and disclosure that patentees would provide, the flexible bar
would be likely only to reduce incentives for good claim
drafting and to provide ex post windfall profits above levels
previous found sufficient to warrant the research and
development capital already invested by patentees.” Existing
large profits to patentees did not increase investments,
inventions, or disclosures from what the patents described.
The windfall profits that would be provided by reclaiming
scope thus are unlikely to be put to significant inventive uses.

Of greater importance, even if dynamic incentives for
patentees to invest and invent would increase, the flexible bar
would discourage innovative effort by competitors. It islikely
that the latter incentives will prove the greater and thus that
net incentives to invest and invent will decrease. This
perceived asymmetry is inherent in the application of the
flexible bar, resulting from patentees’ disclaimers of inventive

% See Marcia Angell and Arnold S. Relman, Prescription for Profit,
Washington Post A27 (June 20, 2001) (“The pharmaceutical giants spend
two or three times as much on marketing and administration as they do on
R&D, and their profits are about twice their R&D costs.”); ¢f. F.M.
Scherer, The Link Between Gross Profitability and Pharmaceutical R&D
Spending, Headlth Affairs, Sept. 1, 2001 at 220 (pharmaceutical firms
dissipate supranormal profits by increasing promotional and R&D costs).
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subject matter. Patentees will not place as high a value on the
disclaimed subject matter of the patented invention as will
competitors before patent issuance, sequential invention by
competitors, and infringement actions. As a result,
competitors are likely to invest more heavily in sequential
invention in regard to the disclamed subject matter. In
contrast, no such intuition exists for the contrary proposition
that patentees will have greater incentives to sequentialy
invest and invent.”

The conclusion that the flexible bar is likely to confer
little or no incentive on the patentee to innovate, while more
strongly discouraging successive innovation from competitors,
is likely to be even stronger when the competition at issue
relates to pioneering inventions. For such inventions, the size
of the prize for reclaimed scope is relatively large, and the
potential for profits are significantly greater. Thus, the
disclaimer will reflect a greater asymmetry of incentives.?*

These considerations are wholly independent of the
current state of relative incentives for patentees and
competitors to invest and to invent within a given industry.
However, these concerns are even greater for small firms and
for individual inventors. (Indeed, small firms and independent
inventors may be the greater source of innovation in our
economy because an incrementally smaller prize means so

% See Jonathan B. Baker, Promoting Innovation Competition Through the
Aspen/Kodak Rule, 7 Geo. Mason L. Rev. 495, 514 (1999) (hereinafter,
“Aspen/Kodak™) (when the legal rule creates a “winner-take-all” decision
about whether monopolization will result [such as occurs when expanding
patent scope through a flexible bar], vigorous antitrust enforcement
[similar to what occurs through the complete bar] “can be expected to
encourage fringe firm innovation effort without markedly discouraging
dominant firm innovative effort”).

% On the one hand, “it is [even less ]likely that small reductions in the
expected return to the dominant [patent-holding] firm would make much
difference to that firm's innovative effort and prospects for innovation
success, so long asthe total reward remainslarge.” Id. at 515. On the other
hand, reduction in the prizes for innovation to competitors may make large
differencesto their incentivesto innovate. See Protecting Assets at 16-24.



-22-

much more to them.*®) Although one would normally be
sensitive to protect smaller inventors abilities to obtain and
enforce patents in order to protect and promote their inventive
behavior, in this context doing so would likely do more harm
than good. If any additiona incentives for small businesses
and independent inventors to obtain and enforce patents were
demonstrated to be necessary, however, Congress should
provide them (e.g., by eliminating Patent Office user fees and
subsidizing attorneys fees).”® In any event, retaining the
complete bar cannot make matters any worse.?’

Finaly, even if the flexible bar would provide some
net increase in investment and invention, it would still come at
too great a cost to the public. Cf. O’Reilly v. Morse, 56 U.S. at
120 (“*The evil isthe same if he claims more than he invented,
... He prevents others from attempting to improve upon the ...
specification -- and may deter the public from using it, even if
discovered.”). The short-run cost counsels judicial restraint,
and in the long run Congress or the people can act. The
flexible bar thus should not be found to promote the “Progress
of Science and useful Arts.” U.S. Const., art. |, §8.%

% Cf. Joseph J. Cordes et a., 4 Survey of High Technology Firms, U.S.
Small Bus. Assn.,, at 15, Feb. 1999, at www.sba.gov/advo/research/
rsl8%tot.pdf (hereinafter, “High Technology Survey”) (“small firms
perform R& D with less resources per R&D scientist or engineer.... [Small
firms are more likely to perform basic research than large firms.... [Pler
dollar of sales, the R&D intensity of small technology-based firms is
greater than the R&D intensity of large firms.”).

% Again, this Court should not seek to revise the complete bar applicable
to al participantsin order to benefit one sector, here smaller inventors.

2 Cf. Aspen/Kodak, 7 Geo. Mason L. Rev. at 514 n.75 (in some cases, “the
rule may make little difference to aggregate innovation incentives. But
even then, it is not likely to reduce aggregate innovative efforts and ...
prospects for innovative success.”).

B See generally Pamela Samuelson, Economic and Constitutional
Influences on Copyright Law in the United States, a WwWw.SimSs.

berkel ey.edu/~pam/papers/Sweet& Maxwell_1.htm (economic theory and
constitutional influences shape intellectual property law).
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II. A FLEXIBLE BAR TO THE DOCTRINE OF
EQUIVALENTS FOR AMENDED CLAIMS
WOULD HARM THE PUBLIC

The flexible bar would reclaim a monopoly in some of
the disclaimed scope of the origina claim that was amended,
and would create uncertainty in regard to the remainder of the
disclaimed scope. The flexible bar thus would discourage and
chill competitors from entering the market, fostering higher
prices and reducing choices for goods and services.
Consequently, these direct and opportunity costs would harm
the public. The effects will be most noticeable in important
and rapidly developing industries, such as pharmaceuticals,
biotechnology, computer software, and information services.
These concerns are particularly salient for small businesses
and independent inventors, which may provide the greatest
source of innovation.

A. A Flexible Bar Would Lead To Higher Prices For
Goods and Services

In general, broadening patent monopolies eliminates
competition and results in higher prices. Claims are being
made and patents are being issued to increasingly broad
“inventions’ that may later be found invalid.?*® In particular, a

2 See, e. g., Andrew Pollack, Battling Searle, University Gets Broad Patent
for New Painkiller, NY Times, a www.cif.rochester.edu/~craig/
cox2patent.html (describing a broad patent for “Cox 2 inhibitors,” which
could cover awhole area of new pain-relief medications, which have fewer
side effects such as stomach ulcers); An Alta Vista Search Engine
Monopoly?, January 19, 2001, at www.pandia.com/ searchworld/2001-05-
atavistahtml (describing how a patent on search engine indexing could
create a monopoly on the Internet, because the Internet is essentially a
distributed set of indexed databases); Aggressive Patenting May Stifle
Gene Discovery Benefits, Los Angeles Times, February 8, 2000, at
www.tech.mit.edu/V 120/N3/shorts_23w.html (explaining how a patent on



-24-

flexible bar would broaden a patent monopoly by alowing the
patentee to recapture disclaimed subject matter. In addition,
the uncertainty of the limits of applying the flexible bar would
chill competitors from entering the market between the
original and amended claim. With fewer companies in the
market, prices would invariably rise. As one public health
scholar put it, “[t]he best way to break down price controlsis
to open up markets.” ¥

A visible example of how broad patent scope prevents
price competition can be observed from the government’s use
of compulsory licenses. For example, Cipro -- a drug used to
treat antibiotic-resistant anthrax -- was available only from the
patentee. Cipro cost $4.67 for the general public and $1.77 for
the government. When the government threatened to buy
Cipro from generic manufacturers -- using compulsory license
authority limited to government uses -- the patentee
significantly reduced its price to 95 cents per pill. This price
is still far above the price for generics in countries where
Cipro is not patented.*® Similarly, a recent comprehensive
study of pharmaceutical competition after the expiration of
patent term shows that prices normally drop dramatically
when generic manufacturers enter the market.*

the “BRAC-1" and “BRAC-2" genes — which determine the probability of
ovarian and breast cancer -- could stifle the development of tests for breast
and ovarian cancer); Craig Bucknell, British Telecom: We Own
Hyperlinking, June 19, 2000, at wired.com/news/politics/0,1283,37095,00.
html (describing a patent that could require Internet service providers to
obtain licenses to hyperlink between Internet sites.).

¥ Statement of Steven W. Schondelmeyer, Prescription Drugs, at
www.gil.house.gov/isspd.htm.

81 See Gardiner Harris, Bayer's Cipro Will Be Profitable, Even on
Discount Deal With U.S., Wall St. J., October 26, 2001.

% See Stephen W. Schondelmeyer, Patent Extension of Pipeline Drugs:
Impact on U.S. Health Care Expenditures PRIME Ingtitute, July 28, 1999
a  www.house.gov/berry/prescriptiondrugs/schondelmeyer.htm  (generic
drugs enter the market on average 27% lower than the dominant firm price,
and after two years the generic price is 61% lower and the generic
manufacturer captures 52% of the market (by units sold)). See also
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Broad patent scope thus prevents competition and
keeps prices at often unaffordable levels. With exploding
prices for health-care products, many citizens have to choose
between purchasing medicine or a meal. For example, Mr.
and Mrs. Riley, a couple from St. Louis, are forced to make
this unthinkable choice. Mr. Riley is a diabetic with heart
trouble and Mrs. Riley suffers from high blood pressure.
Given the sky-rocketing cost of drugs and their limited
income, Mrs. Riley “admits that she skips her medication as
long as amonth at atimein order to pay bills."*® “Life-saving
medicines are available but they are too expensive, due in a
large part to patent protection.”*

Similarly, a flexible bar would raise prices both by
expanding the patentee’ s monopoly and by chilling competitor
entry into the market beyond the reclaimed scope. For
example, in Pharmacia & Upjohn Company v. Mylan
Pharmaceuticals Inc.,* the Federal Circuit completely barred
the patentee from reclaiming the disclaimed scope of the
amended element. Had the flexible bar rule been in effect,
Mylan either would not have produced its anti-diabetic drug or
might have been found to infringe the patent. The public, like
the Rileys, would have had to pay higher prices for needed

Testimony of Bernard Schwetz, Acting Principa Deputy FDA
Commissioner before the US Senate Committee on Appropriations
Subcommittee on Agriculture, Rural Development, and Related Agencies,
May 10, 2001at www.fda.gov/oc/oms/of m/budget/2002/senatefinalwritten.
htm (Statement by Commissioner Schwetz) (“generic drugs substantially
reduce the cost of purchasing pharmaceuticals by typically offering price
discounts from 50-70%.”); Center for Drug Evaluation and Research,
Report to the Nation: Improving Public Health Through Human Drugs,
Food and Drug Admin., U.S. Dept. of Heath and Human Servs., at
www.fda.gov/cder/reports/  rtn99.htm (generic drugs may be priced
between 20 percent and 75 percent of the cost of brand versions).

3 Matt Dace, An Impossible Choice: Juggling Medical Needs and Food,
Food Bank at www.stlfoodbank.org/Need/barbara.htm.

3 Danidle Knight, WTO Urged to Address Access to Medicine, TWN
Online at www.twnside.org.sg/title/address-cn.htm.

% 170 F.3d 1373 (Fed. Cir. 1999).
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pharmaceuticals. The public might not be able to afford the
reduced competition that would result from the flexible bar.
As with pharmaceuticals, the public would have to pay
higher prices for information services if a flexible bar were
adopted. In Bell Atlantic Network Services v. Covad
Communications Group,®® the public benefited when the
Federal Circuit completely barred the doctrine of equivaents
to the amended clam element of Bell Atlantic's digital
subscribe line (DSL) patent. Had the flexible bar rule been in
effect, Covad either would not have provided its DSL service
or might have been found to infringe the patent. The public
would have been deprived of competition for internet access
or would have had to pay higher prices and might not be able
to afford them. In fact, this problem already exists, and the
flexible bar thus would widen the so-called “digital divide.”*’
In addition to the loss of competition, the flexible bar
would cause prices to rise due to the costs of additional
litigation and licensing fees. The uncertain application of the
flexible bar would generate litigation costs when competitors
are not chilled from entering the market. “Based on historical
costs, the patent litigation within USPTO and the federal
courts begun in 1991 will lead to total legal expenditures (in
1991 dollars) of about $1 hillion, a substantial amount relative
to the $3.7 billion spent by U.S. firms on basic research in
1991."%®  Firms affected by these high litigation costs
(including firms that pay higher insurance costs due to the

% 262 F.3d 1258 (Fed. Cir. 2001).

3" See Mark Lloyd, Understanding the Digital Divide: A Speech at Audrey
Cohen College, July 10, 2000, at www:.civilrightsforum.org/audreycohen.
html (“[A]ccording to the latest release of the Department of Commerce
report: Falling through the Net, people with a college degree are 16 times
more likely to have Internet access than those with only an elementary
school education. A high income household in an urban area is 20 times
more likely to have Internet access than arural, low-income household.”).
38 Josh Lerner, Patenting In The Shadow Of Competitors, 38 J.L. & Econ.
463, 470 (1995).
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risks of litigation) will pass on some portion of the costs of the
flexible bar to the public rather than internalize them.
Similarly, the uncertain application of the flexible bar
would cause companies to obtain otherwise unnecessary
licenses before they enter the market. Patentees may charge
high prices to license the expanded patent rights and the
subject matter that the patentee does not have aright to clam.
For example, in the semiconductor manufacturing industry, “a
new manufacturer would need to spend $100-$200 million or
12%-15% of revenues to license what are now considered
basic manufacturing principles but which do not transfer any
currently useful technology.”®® The costs of similar licenses
required by the flexible bar would be passed on to the public
through higher prices for the competitors goods and services.
The flexible bar thus would harm the public by raising
prices for needed goods and services that many citizens could
not afford. The flexible bar would prevent competition,
leading directly to higher prices from the expanded monopoly.
Even if competitors would not be not chilled, prices would
inevitably rise due to litigation costs and licensing fees.

B. A Flexible Bar Would Lead To Fewer And Poorer
Goods and Services And Thus To Fewer Choices

In general, broadening patent monopolies discourages
competitors from investing to develop additional and better
goods and services. Similarly, a flexible bar would broaden
the patentee’s monopoly and would create uncertainty as to
the limits of patented subject matter. The flexible bar would
therefore result in fewer innovations by competitors.

A visible example of how patents prevent beneficial
innovation is illustrated by comparison to a jurisdiction that

% Symposium, The Stanford Workshop on Intellectual Property and
Industry Competitive Standards: Rapporteur's Report, Stan. Tech. L. Rev.
1998. at stlr.stanford.edu/STLR/Symposia/Antitrust/99 VS 7/article.ntm.
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does not recognize certain patents for pharmaceuticals.*® For
example, Cipla Ltd., a drug company in India, created a
powerful AIDS drug that is not available in the United States.
Cipla created its new drug by combining three drugs, each of
which was patented by a different United States company.**
The result was not only a new product, but also a better
product, because those afflicted with the disease have to take
one pill rather than three.

Similarly, a flexible bar would prevent innovation and
would limit citizen choices both by expanding the patentee’s
monopoly and by chilling competitor entry into the market
beyond the subject matter reclaimed by the flexible bar. For
example, in Glaxo Group Ltd. & GlaxoWellcome, Inc. v.
Ranbaxy Pharmaceuticals,* the court applied the complete
bar to Glaxo's amended element and allowed Ranbaxy to stay
in the market. Had the flexible bar rule been in effect,
Ranbaxy would never have entered the market or the court
might have required Ranbaxy to exit. Thus, the public would
have been denied the choice of an alternative antibiotic.

In addition, the flexible bar would deprive citizens of
better products that innovation by competitors can provide.
As discussed above, the Federal Circuit applied a complete bar
in Bell Atlantic Network Services,™ assuring continued access
to Covad's improved DSL technology. The difference from
the clamed invention related to Covad's use of “echo
cancellation,” which permitted two-way communication in a
single frequency range over a single channel. Covad’'s DSL
technology was found not to infringe Bell Atlantic’s amended
claim to unidirectional channels separated by frequency. Had
the flexible bar rule been in effect, Covad would not have

40 See Jesse Pesta, India Braces for a Brave New Drug World, Wall Street
J, Mar. 7, 2001, at A17.

' India: Cipla Launches 3-In-1 Aids Pill, Reuters, at
www.dailynews.yahoo.com/h/nm/20010806/h/1/ai dspull_1/html.

“2 262 F.3d 1333 (Fed. Cir. 2001).

3 262 F.3d 1258 (Fed. Cir. 2001).
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invented its improved technology or the public might have
been deprived of an innovation then in existence and use.

Similarly, the flexible bar would restrict development
of new applications in the software industry, by increasing the
breadth of patent monopolies and by chilling innovation. The
flexible bar would effectively discourage technology
innovators from creating new products that attach to or that
interoperate with patented software that has been widely
adopted.*®  For example, innovators could be discouraged
from creating new application software that runs in the
Microsoft Windows operating environment. To avoid similar
results under copyright law, courts have limited the scope of
protection for computer program interfaces by applying the
“fair use” doctrine in infringement cases involving “reverse
engineering.” See, e.g., Sony Computer Entertainment, Inc. v.
Connectix Corp., 203 F.3d 596 (9™ Cir. 2000).*°

C. A Flexible Bar May Harm Small Businesses And
Independent Inventors, Which May Be The Most
Important Sources Of Innovation

Concerns that a flexible bar will result in higher prices
and reduced choices for the public are most significant for
small businesses and independent inventors. Small businesses
produce 2.38 times as many innovations per employee as large
firms, even though larger firms spend much greater sums on
research and development.®® If a flexible bar were adopted,
small businesses and independent inventors may be more
likely than larger firms to produce fewer inventions. Thisis
because small businesses would be more sensitive to the high
litigation costs of uncertain patent scope that the flexible bar

“ See Joseph Farrell, Standardization and Intellectual Property, 30
Jurmetrics J. 35 (1989).

* See John P. Sumner, The Copyright/Patent Interface: Patent Protection
for the Structure of Computer Code, 30 Jurmetrics J. 107 (1989).

 See High Technology Survey at 15.
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would generate.”” Small businesses, which often are strapped
for money, would have to divert limited resources away from
research and development to pay for defensive litigation and
licensing.

While larger firms can afford research and
development as well as comprehensive patent protections in a
particular area, small businesses cannot.®

A large number of high-tech small firms do not share a
sentiment for tougher patent protection.... [T]ightening
of patent regulations is not as important to small high-
technology enterprises as it is to large, R& D-intensive
corporations that can hope to blanket entire technology
areas through a series of patents under consistent long-
term strategies. Such large firms can also afford to
maintain expensive patent portfolios, and spend
whatever it takes to enforce their legal rights in case of
intellectual property problems.*

CONCLUSION

In sum, if a flexible bar were adopted, the public
would bear the costs of higher prices and foregone invention,
because competitors -- particularly small businesses -- would
have to spend money on litigation and licensing rather than on
research and development. The short-term cost of the flexible
bar is ssimply too great. The Court should not adopt it. For the
foregoing reasons, the judgment below should be affirmed.

4" Small firms are also sensitive to the high costs of obtaining and
enforcing patents. See Protecting Assets a 27; High Technology Survey a
58. But small firms should be more concerned about infringing dominant
firms patents, as such larger firms have the greater ability to litigate to
enforce those patents and thus to prevent small firms from competing in
the market. See Protecting Assets at 15-16 (larger firms are better able to
spread the fixed costs of applying for and defending patents over greater
levels of output).

8 See High Technology Survey at 17-24.

“ Id. at 59 (emphasis added).
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